Litigation
Funding

Contributing editors
Steven Friel and Jonathan Barnes

.- o P< 8 ><; HNl r—
* . S EHE . %
Y | P pmeeis | I = o L
g | - Az + c* S — m AlKs » s 7S 0 O
x L ———— s
Bl . 3 &, |
i v (K .y
S — - | T 2l Bl .
-~ ——— m A - B =N F o .
] * . < EHE
M. pa= KA K.
] Al o + - 3 — Al *
B KC : _— ¢ .
N | P | n ot | P
— O “~§ O Em .-
S EHE % #
i — " | T Bl .
- + c*, e m AS. - G E
I g e -
o Bl B = C

GETTING THE /§<
DEAL THROUGH »




GETTING THE /§<
DEAL THROUGH »

Litigation Funding 2018

Contributing editors
Steven Friel and Jonathan Barnes
Woodsford Litigation Funding

Gideon Roberton general and may not apply in a specific situation.
gideon.roberton@lbresearch.com m Legal advice should always be sought before taking

b
Publisher frng The information provided in this publication is

e quee's awaRDs any legal action based on the information provided.
Subscriptions i This information is not intended to create, nor does
Sophie Pallier Published by receipt of it constitute, a lawyer-client relationship.
subscriptions@gettingthedealthrough.com Law Business Research Ltd The publishers and authors accept no responsibility

87 Lancaster Road for any acts or omissions contained herein. The
Senior business development managers London, W111QQ, UK information provided was verified between October
Alan Lee Tel: +44 20 3708 4199 and November 2017. Be advised that this is a
alan.lee@gettingthedealthrough.com Fax: +44 20 7229 6910 developing area.
Adam Sargent © Law Business Research Ltd 2017
adam.sargent@gettingthedealthrough.com No photocopying without a CLA licence. Printed and distributed by

First published 2016 Encompass Print Solutions
Dan White Second edition Tel: 0844 2480 112
dan.white@gettingthedealthrough.com ISSN 2399-665X

© Law Business Research 2017




CONTENTS

Introduction 5  Ireland 42
Steven Friel and Jonathan Barnes Sharon Daly

Woodsford Litigation Funding Matheson

International arbitration 6 Korea 45
Zachary D Krug, Charlie Morris and Helena Eatock Beomsu Kim, John M Kim and Byungsup Shin

Woodsford Litigation Funding KL Partners

Australia 9 Netherlands 48
Gordon Grieve, Greg Whyte and Simon Morris Maarten Drop, Jeroen Stal and Niek Peters

Piper Alderman Cleber

Austria 15 NewZealand 51
Marcel Wegmueller Adina Thorn and Rohan Havelock

Nivalion AG Adina Thorn Lawyers

Bermuda 18 Poland 56
Lilla Zuill Tomasz Waszewski

Zuill & Co Kocur & Partners

Brazil 21 Singapore 60
Luiz Olavo Baptista and Adriane Nakagawa Baptista Alastair Henderson, Daniel Waldek and Emmanuel Chua

Atelier Juridico Herbert Smith Freehills LLP

Cayman Islands 24  Switzerland 64
Guy Manning and Kirsten Houghton Marcel Wegmueller

Campbells Nivalion AG

England & Wales 29  Turkey 68
Steven Friel, Jonathan Barnes and Lara Hofer Orgun Cetinkaya and Fulya Kurar

Woodsford Litigation Funding Moroglu Arseven

Germany 34  United States - New York 72
Arndt Eversberg David G Liston, Alex G Patchen and Tara J Plochocki

Roland ProzessFinanz AG Lewis Baach Kaufmann Middlemiss pllc

Hong Kong 38

Julian Copeman, Simon Chapman, Briana Young and
Priya Aswani
Herbert Smith Freehills

Getting the Deal Through - Litigation Funding 2018

© Law Business Research 2017



NETHERLANDS

Cleber

Netherlands

Maarten Drop, Jeroen Stal and Niek Peters
Cleber

1 Isthird-partylitigation funding permitted? Is it commonly
used?

Third-party litigation funding is allowed in the Netherlands. It is
already common in mass claims, which are often litigated or settled
through special claims vehicles. With regard to individual claims, third-
party litigation funding is not very widespread, but the market seems to
be emerging. This applies to both court litigation as well as arbitration.

There seems to be no particular interest from the judiciary as
to whether or not litigation in the courts is funded by a third party; a
possible explanation is that, as explained in question 17, costs awarded
in proceedings in state courts are fixed and bear no relationship to
the real cost incurred by a litigant. At present, the legislator does not
seem inclined to regulate third-party funding. However, as the market
is emerging and third-party litigation funding will thus become more
common, some form of regulation is to be expected, most likely in the
domain of consumer claims.

2 Are there limits on the fees and interest funders can charge?

There are, in principle, no limits on the fees and the interest third-party
funders can charge, other than the general limits of enforceability of
contracts and the powers of courts to mitigate the effect of or amend
contract clauses that should qualify as wholly unreasonable. These
powers are rarely exercised in practice. The ultimate test for the valid-
ity of an agreement on fees and interest is whether the agreement runs
contrary to good morals or public policy, in which case it is null and
void. There is no published precedent for litigation funding, but one
could imagine this could apply to a usurious arrangement.

3 Arethere any specific legislative or regulatory provisions
applicable to third-party litigation funding?

No.

4 Do specific professional or ethical rules apply to lawyers
advising clients in relation to third-party litigation funding?

There are no specific professional or ethical rules applying to lawyers
advising clients in relation to third-party litigation funding, but general
professional and ethical rules apply. In this regard, a lawyer represent-
ing both the litigant and the funder with regard to the drafting of the
funding agreement should, for example, be aware of possible conflict-
ing interests and confidentiality obligations.

5 Do any public bodies have any particular interest in or
oversight over third-party litigation funding?

The Ministry of Security and Justice has demonstrated an interest in
third-party litigation funding. The Ministry observed in 2013 that the
market is emerging, but did not take steps to regulate it. The Ministry’s
main concerns seem to be the accessibility of the legal system and the
protection of the litigant in relation to the funder, especially if the liti-
gant is a consumer.

6 May third-party funders insist on their choice of counsel?

It is generally assumed at present that third-party funders are free
to insist on their choice of counsel. Although the European Court of
Justice is very reluctant to accept clauses in legal expenses insurance
agreements limiting the insured’s choice of counsel, we note, however,
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that such clauses are agreed upon before the occurrence of a specific
dispute has arisen and that third-party litigation funding will in general
be agreed upon thereafter.

7 May funders attend or participate in hearings and settlement
proceedings?

As a general rule, court hearings are open to the public. The law only
provides for a limited number of exceptions, but these hardly apply to
commercial disputes. Third-party litigation funders may, therefore,
generally attend court hearings. Arbitration hearings are, on the con-
trary, held in camera and, absent the permission of the parties to the
arbitration, the third-party funder may not attend such hearings. There
is no rule that would prevent third-party funders from participating in
settlement discussions.

8 Do funders have veto rights in respect of settlements?

In the funding agreement, the parties may agree that the third-party
funder has a veto right. Parties may also agree that if the litigant refuses
to accept a settlement that the funder considers appropriate, the liti-
gant shall reimburse all costs of the funder, as well as the amount the
funder would have received in case of a settlement. In a 2011 decision
(ECLI:NL:GHAMS:2011:BU8763), the Amsterdam Court of Appeals
held that such an arrangement is not invalid per se.

9 Inwhat circumstances may a funder terminate funding?

The circumstances in which the third-party funder may terminate
funding would normally be agreed in the funding agreement. Absent
any specific provision, it is not a given that the funder may terminate
the funding agreement at will, in view of the potential exposure of
the litigant; general principles of contract law will apply, under which
termination would be justified in case of a default by the litigant. A
rescission with immediate effect may be called for in the event of error
or deceit.

10 Inwhat other ways may funders take an active role in the
litigation process? In what ways are funders required to take
an active role?

As the third-party funder will generally not formally be party to the
proceedings, one has difficulty imagining how the funder could take a
formal role in the litigation process. Behind the scenes, the third-party
funder may assist the litigant and counsel. The funder may also have
an informal role in the litigation process and could, for example, assist
with or directly enter into settlement discussions with the opposing

party.

11 May litigation lawyers enter into conditional or contingency
fee agreements?

The general rules of professional conduct disallow Dutch lawyers from
entering into conditional or contingency fee arrangements, except in
case of personal injury claims where these are currently allowed, sub-
ject to a number of conditions. Litigation lawyers may, however, always
conclude fee arrangements at a reduced hourly rate, provided at least
the actual costs are covered, subject to subsequent increase in the event
of victory or successful settlement. In this respect, an agreement that
the fee will be increased with a percentage of the amount awarded is
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allowed. In addition, lawyers may agree to provide their services on
the basis of generally accepted and commonly used debt collection fee
rates.

12 What other funding options are available to litigants?

Legal expenses insurance policies, although common in the
Netherlands for consumers, are less popular with companies and
generally contain a relevant number of exclusions. For mass claims,
special litigation vehicles are created. These vehicles can be funded by
third-party litigation funders or by a number of aggrieved parties; their
‘investment’ is limited to a fraction of the costs of litigation that the
aggrieved party would incur when pursuing an individual claim.

13 How long does a commercial claim usually take toreach a
decision at first instance?

In some 60 per cent of all commercial disputes, the first instance trial
is decided in less than 12 months. These cases will, on average, be lim-
ited to a statement of claim followed by a statement of answer and a
court hearing. Approximately 85 per cent of all commercial claims will
be decided at first instance within 24 months.

14 What proportion of first-instance judgments are appealed?
How long do appeals usually take?

Between 10 and 15 per cent of all first-instance judgments in commer-
cial claims are appealed. Less than 50 per cent of these appeals are
decided within 12 months. Approximately 80 per cent of all appeals are
decided within 24 months.

15 What proportion of judgments require contentious
enforcement proceedings? How easy are they to enforce?

Judgments rendered by Dutch courts will never require (contentious)
enforcement proceedings. Arbitral awards rendered in the Netherlands
can be enforced after an exequatur has been granted by the court.
Exequatur proceedings are in principle ex parte proceedings, but the
party that fears imminent enforcement may request the court to sched-
ule a hearing before rendering an exequatur, if there are grounds for
the annulment of the arbitral award. Foreign judgments and arbi-
tral awards are often recognised and declared enforceable in the
Netherlands. The Brussels I and Brussels I-bis Regulation, the Hague
Convention on Choice of Court Agreements and the 1958 New York
Convention are applicable in the Netherlands; the latter Convention
only applies if the award was rendered in one of the 156 state parties
where the Convention is currently in force.

16 Are class actions or group actions permitted? May they be
funded by third parties?

Class actions and group actions are permitted. Under the Collective
Settlement of Mass Claims Act (2005), the Amsterdam Court of
Appeals can declare a collective settlement binding on all the aggrieved
parties, whether Dutch or foreign, on an opt-out basis. The settlement
agreement must be entered into by a special litigation vehicle duly
representing the interests of the aggrieved parties and a party that
has committed itself to compensate the aggrieved parties, such entity
not necessarily being the party that caused the damage. This mecha-
nism has often been applied with great success in international mass
claims. The special litigation vehicle may be funded by third parties.
Collective redress in group actions is presently not possible, but the
Justice Ministry is working on an act enabling collective redress in
group actions as well.

17 May the courts order the unsuccessful party to pay the costs
of the successful party in litigation? May the courts order the
unsuccessful party to pay the litigation funding costs of the
successful party?

In commercial court litigation the unsuccessful party will be ordered
to pay the costs of the victorious party. The costs of the prevailing party
subject to reimbursement are, however, very limited; the court’s cost
order will cover the actual costs of service of the writ of summons and
the court fees, but legal fees are only compensated on the basis of a
flat rate, which in most cases does not remotely cover the actual cost
incurred. Only in IP litigation, or in rare cases where an abuse of law by

www.gettingthedealthrough.com

Update and trends

In the near future, international litigants will have the option to
submit disputes to the Netherlands Commercial Court (NCC), a
specialised chamber within the Amsterdam District Court and, on
appeal, with the Amsterdam Court of Appeals. Proceedings before
the NCC will be heard and conducted in English and result in deci-
sions rendered in English. A substantive link of the dispute with
the Netherlands will not be required. Also for third-party funders,
the NCC may be an interesting alternative to significantly more
costly litigation in, for example, London, Delaware or Singapore.
Implementation of the NCC is expected to take place in the course
of 2018 or early 2019.

the unsuccessful party was ascertained, can the unsuccessful party be
obliged to compensate the full costs of the prevailing party.

18 Can athird-party litigation funder be held liable for adverse
costs?

Aslong as third-party litigation funders are not a party to the litigation,
they cannot be held liable for adverse costs.

19 May the courts order a claimant or a third party to provide
security for costs?

Athird-party funder that is not a party to the litigation or the arbitration
proceedings cannot be ordered to provide security for costs. Courts
may only order that security for costs be provided by foreign claimants
who reside in a jurisdiction where enforcement of a Dutch judgment
is not provided for under any treaty; such costs will, however, always
be limited to the costs that may be imposed on the unsuccessful party
as discussed in question 17. Although the Dutch Arbitration Act does
not contain any provision with respect to security for costs in relation
to arbitral proceedings, it is generally accepted that tribunals may
order security for costs. However, in practice, this rarely happens. Any
security that must be provided pursuant to an order from the tribunal is
calculated on the basis of how the proceedings are expected to evolve.
In most cases, a party ordered to provide security for costs shall abide
by the order by providing a bank guarantee for the set amount.

20 Ifaclaimis funded by a third party, does this influence the
court’s decision on security for costs?
The fact that the claim was funded by a third party does, in itself, not

influence the decision by a court or a tribunal, but may, in practice, con-
tribute to solving the security issue.

21 Isafter-the-event (ATE) insurance permitted? Is ATE
commonly used? Are any other types of insurance commonly
used by claimants?

ATE insurance is not used in the Netherlands, probably because the
risk of significant adverse cost decisions is virtually non-existent, since
costs are fixed and liquidated, as explained in question 17.

22 Mustalitigant disclose a litigation funding agreement to the
opposing party or to the court? Can the opponent or the court
compel disclosure of a funding agreement?

Dutch law does not explicitly provide for the disclosure of the litigation
funding agreement to the opposing party, the court or arbitral tribunals.
Particularly if the litigant should also claim the funding cost, the liti-
gant may be compelled to disclose the funding agreement. Disclosure
will often follow upon the opponent’s request to the court, but may also
be ordered out of the court’s or the tribunal’s own motion.

23 Are communications between litigants or their lawyers and
funders protected by privilege?

Communications between litigants and funders are not protected by
privilege. In the Netherlands, privilege lies with the lawyer rather than
with the client; communication between a litigant and his or her lawyer
is therefore protected by privilege. If the litigant’s lawyer also repre-
sents the funder, communications between the lawyer and the funder
may, as a consequence, also be privileged.
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24 Have there been any reported disputes between litigants and
their funders?

Very few disputes between litigants and their funders have resulted
in published case law. In the above-mentioned 2011 decision (see
question 8), the Amsterdam Court of Appeals held that a specific
funding agreement with a consumer was valid, but that the third-party
funder is under a duty of care to apprise the litigant of the ins and outs
of the funding agreement, in particular, the fee structure, especially if
the litigant is a consumer.

25 Are there any other issues relating to the law or practice of
litigation funding that practitioners should be aware of ?

The case law of the Amsterdam Court of Appeals makes clear that col-
lective settlements under the Collective Settlement of Mass Claims Act
barely need to have Dutch elements, which makes these an inexpen-
sive and attractive alternative to US litigation and the Dutch decision
may be automatically recognised within the EU. It will be interesting
whether, based on the current legislative initiative, collective redress in
class actions will also be possible in the near future.
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